
 

  

 
 
 
 

 

Any time the DOL accuses your 
company of breaking federal pay 
laws, it’s a major headache. 
But when the mistake is clearly 
unintentional and the feds slap you 
with a “willful” FLSA violation, it’s a 
different type of headache 
altogether.  Willful FLSA violations not 
only carry more expensive civil 
penalties, they also allow the DOL to 
look at a full extra year of employers’ 
payroll data to assess penalties. 
 
The DOL even has a tendency to get 
creative from time to time. In one 
recent case, the feds took the rare 
step of requiring the company to 
furnish every employee with a copy 
of their timesheet after each pay 
period.  What’s worse, many 
companies aren’t aware of how easy 

it is to wind up with a willful violation. 
For the DOL to impose a willful 
violation on your company, all it takes 
is a single, repeated slip. 
 
Not the first time 
Recent example: Tavco Chandler 
Street Inc. and five associated 
companies – doing business as (DBA) 
Golden Pizza. 
 
Tavco was accused of violating the 
FLSA’s overtime and recordkeeping 
rules. The DOL claimed the company 
didn’t record all the employees’ work 
hours and failed to pay workers OT. 
Because this wasn’t the first time 
Tavco was investigated for FLSA 
issues, the DOL said the violations 
were willful. As a result, the company 
agreed to pay $292,016 in back wages 

to 73 employees. On top of that 
amount, Tavco will fork over an equal 
amount in damages. 
 
If you’ve ever … 
This case is a good reminder of how 
easy it is to wind up on the hook for 
willful FLSA violations. 
Key: If you’ve ever been paid a visit by 
the feds, it’s worth the extra effort to 
double- and even triple-check all your 
pay records, procedures and 
classifications. 
 
After all, a little extra on your end is 
well worth it if it saves you from 
increased penalties and extra DOL 
scrutiny. 

A Dangerous Pay Error That’s Catching Many Companies Off-Guard 
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Breakfast Bar Included.  This is a complimentary seminar. Parking is free and is available at 
seminar location. For more information or to register please contact Kaisha Henner at  

818-676-0044 or Kaisha@montageinsurance.com. 

“Dearest Danone and the amazing 

Montage team: I wanted to thank you for 

creating fantastic seminars and always 

going way above and beyond expectations 

to help colleagues and clients! “ 
 

“Montage puts on some of the best events 

I've been to in my career.”  
 

“Love your seminars.  They are so 

educational and effective. Plus love the 

breakfast and the warmth of your team.” 
 

“This was the first seminar presented by 

Montage that I attended, but looking 

forward to attending future seminars. 

Thanks for providing these resources. Very 

helpful and informative.” 
 

What Attendees Are Saying About 
Montage 

“Healthcare Update” 
 

When:  Tuesday, December 12, 2017 
Where:  Montage Insurance Solutions 

5550 Topanga Canyon Blvd, Suite 310, Woodland Hills, CA 91367 
Time: 8:00 am to 12:00 pm 

Speakers: 

Tobias Kennedy 
Executive Vice President 

Montage Insurance Solutions 

Register now to reserve your seat! 

 

 

 

November 2017 

Employer Focus 
For the Management and Well-being of Your Employees 

Danone Simpson Insurance Services LLC, DBA Montage Insurance Solutions 

2018 FSA Contribution Cap Rises to $2,650  
For 2018, employees can contribute 
$2,650 to their health FSAs, up from the 
2017 limit of $2,600. Just in time for open 
enrollment season, the IRS made the 
change in Revenue Procedure 2017-58, 
issued Oct. 19. Other inflation-adjusted 
benefits caps will also increase, if only 
slightly, such as for qualified 
transportation benefits and adoption 
assistance programs. The increase in the 
cost-of-living index—up 2.2 percent for 
the 12 months ending in September, was 
enough to meet the statutory thresholds 
that trigger rate adjustments for these 
benefits.   
 
Employee and Employer Funding 
Health FSAs can be funded on a pretax 
basis by employees, employers or both. 
The new $2,650 limit applies to employee 
salary reduction contributions. 
While FSA contribution caps for 
employees "are routine and well 
understood by employers and employees 
alike, many employers may not be aware 
of regulations regarding employer 
contributions to their employees' FSAs," 
said Harrison Stone, general counsel and 
compliance officer at ConnectYourCare, a 
benefits administration firm based in 
Baltimore. He noted, for instance, that to 
remain an "excepted benefit" not subject 
to Affordable Care Act requirements that 
apply to group health plans, employer 
contributions to the health FSA may not 
be more than double the employee's 
salary reduction contribution or, if the 
employee's contribution is less than $500, 
then not more than $500. For example, 
"an employee who contributes $1,000 
could receive only up to a $1,000 match 
from his or her employer, while an 
employee who contributes $350 could 
receive up to $500 from his or her 
employer," Stone explained. Jeremy 

Miller, CEO and founder of FSAstore.com, 
an e-commerce site states: “...employers 
will typically limit their contributions to no 
more than $500 or to a match of the 
employee contribution, up to the 2018 
limit of $2,650. This makes it easier for the 
FSA to meet certain Affordable Care Act 
requirements and easier for employers to 
administer," he observed. 
 
Unspent Funds 
Since 2013, there have been two options 
for handling unused funds in a health FSA 
at year-end that employers can adopt: 
If a health FSA plan has a carryover 
feature, participants can roll over up to 
$500 of unused FSA dollars to the next 
year but will forfeit any excess over $500 
at year-end. Any allowable amount that 
rolls over into the new plan year will not 
affect the maximum election that 
employees can make. 
 
An optional grace period can give 
employees an additional two-and-a-half  
months—through March 15—to incur 
new expenses using prior-year FSA funds. 
At the end of the grace period, all unspent  
funds must be forfeited to the employer. 
"Health FSAs cannot have both a carryover 
and a grace period option, and employers 
are not obligated to offer either 
extension," Miller said  A plan must be 
amended to implement either feature, he 
noted. 
 
Differences with HSAs 
During open enrollment, employees are 
often confused about the differences 
between health FSAs and health savings 
accounts (HSAs), which have higher 
annual contribution limits and allow 
unused funds to remain and grow within 
the account from year to year, among 
other distinctions. When both FSAs and 

HSAs are benefit options, open-
enrollment communications should 
clearly state how the two differ, using a 
side-by-side list of account features, for 
instance. An individual who is covered by 
a general-purpose health FSA is not 
eligible to contribute to an HSA. This holds 
true even if the individual is covered by a 
health FSA sponsored by a spouse's 
employer. However, an individual may 
contribute to both an HSA and a limited-
purpose FSA that's restricted to dental 
and vision-care expenses. Unlike the 
restrictions on HSAs, funds in an FSA can 
be used for over-the-counter medications 
such as Advil and Claritin without a 
prescription, and FSA dollars can pay for 
medical services under the health plan's 
deductible, said Ijeoma Iruke, consumer 
education specialist at FSAStore.com. 
 
Modifying Plan Documents 
"Once again, the IRS delivers their FSA 
maximum limit changes too late for many 
employers to adjust their 
communications or their online benefits 
platform," said Brian Uhlig, Chicago-based 
senior vice president for benefits 
consulting at GCG Financial, part of Alera 
Group, a network of insurance and 
financial services firms. Consider writing 
your plan documents to define the 
contribution limit as the annual amount 
allowed by the IRS for the plan year, so 
that annual amendments are not 
necessary to permit contributions up to 
the adjusted pretax limit, Uhlig advised. 
Otherwise, he noted, FSA plan sponsors 
can "simply make the adjustment next 
year." 
 
Source: https://www.shrm.org/resourcesandtools/hr-topics/
benefits/pages/2018-fsa-contribution-limits.aspx 
PUB 10/23/17 



 

  

It’s understandable for employers to be concerned about 
workers' off-duty activities that may affect job performance or 
the company's image—but employers must ensure that their 
policies don't violate state laws that protect employees' lawful 
conduct outside of work. Nearly 30 states have some level of 
protection based on lawful off-duty activities. These protections 
typically vary from the limited coverage of tobacco use to a 
broader protection to use all lawful products, explained Aimee 
Delaney, an attorney with Hinshaw & Culbertson in Chicago. 
Furthermore, some states protect employees who engage in 
political activities outside of work, and others protect all lawful 
off-duty activities.  
 
ALCOHOL AND TOBACCO 
Employers are highly regulated entities, and off-duty conduct is 
an area where there are lots of potential traps for the unwary, 
said John Koenig, an attorney with Barnes & Thornburg in 
Atlanta. Some employers may want to refrain from hiring 
workers who use tobacco and alcohol  in order to promote a 
healthy workforce and save on any associated costs related to 
health care and absenteeism. But doing so could get an 
employer into legal trouble. In New York, for example, 
employees can't be fired for consuming legal products—such as 
tobacco and alcohol—outside of work. It's possible that medical 
marijuana use could be protected under such laws, Koenig 
noted. However, off-duty consumption that carries over into 
the workday can likely be disciplined. An employee may legally 
have a beer or martini while clocked out for lunch, but that 
doesn't mean an employer can't take action if the employee is 
under the influence at work, said Bruce Millman, an attorney 
with Littler in New York City. Furthermore, some state laws 
have exceptions for employers whose primary purpose is to 
discourage the public from using such lawful products. In a 
state with this type of law, for example, the American Lung 
Association could likely refuse to hire an applicant or could fire 
an employee who uses tobacco, Delaney said. 
 
SOCIAL MEDIA 
Personal information about job applicants and employees is 
only a Google search away, said Hannah Sorcic, an attorney 
with Reed Smith in Chicago. But state law may limit what 
employers can search for online. At least half of the states have 
laws that restrict an employer from accessing employees' and 
applicants' personal social media accounts. These laws vary 
significantly from jurisdiction to jurisdiction, though many 
prohibit employers from requiring job applicants or employees 
to disclose their social media usernames and passwords as a 
condition of employment. "Therefore, it is extremely important 
to understand the prohibitions and potential damages of local 
social media laws before going down the rabbit hole of online 
information," Sorcic said. Additionally, employers that 
discipline workers for their social media activity may run afoul 
of the National Labor Relations Act (NLRA)—which gives 
employees the right to engage in protected concerted activity. 

Social media use and related policies have been a huge focus of 
the National Labor Relations Board (NLRB), Koenig said, noting 
that NLRA rights aren't limited to employees at unionized 
worksites. Millman said that the NLRB has found that some 
social media posts are protected under the NLRA even if they 
sound disloyal to the business. For example, employees who 
post comments on Facebook about their wages or working 
conditions or "like" co-workers' comments about the same 
topics are likely engaging in protected concerted activity. An 
employer could be committing an unfair labor practice if it 
disciplines an employee for such a post, Millman said. 
Employers should carefully review their written policies to 
ensure that they can't be interpreted as limiting employees' 
rights under the NLRA. In addition to social media policies, 
employers should look at their fraternization and other policies 
that could conceivably limit such rights, he added. With ever-
changing laws and NLRB opinions, it is a challenge to maintain 
an up-to-date social media policy that complies with federal, 
state and even local laws, Sorcic noted. She suggested that 
employers review their social media policies annually. Often, 
the interests that employers want to protect, such as 
preventing disclosure of confidential information or preventing 
employees from speaking on behalf of the employer without 
authorization, can easily be addressed through other policies, 
she added. 
 
MOONLIGHTING 
Can employers prohibit employees from working a second job? 
As with most legal matters, the answer is, "It depends." Though 
employers may want to ensure workers are focused on their 
primary job, moonlighting policies are always a bit tricky, 
Koenig said. Such policies may raise privacy issues. 
Focus on the business needs, he recommended. For example, 
there may be a conflict of interest if an employee wanted to 
work for a competitor or for a vendor in the same industry. 
If employers are afraid that moonlighting will make workers 
less productive, they should focus on actual performance 
issues. It's also fine for employers to prohibit workers from 
using company equipment for outside activities, Koenig added. 
For example, employers can say that workers can't use the 
company car to drive for a ride-share service or use the copier 
to make flyers for a dog-walking business.   
 

BEST PRACTICES 
When it comes to off-duty conduct, employers should make 
decisions based on how the conduct is work-related, Millman 
said. This is true even in a state where there aren't specific 
protections for off-duty activities, he noted, because the 
employer may have to demonstrate a legitimate, 
nondiscriminatory reason for a termination if a fired employee 
sues under an anti-discrimination law.  
 
Source: https://www.shrm.org/ResourcesAndTools/legal-and-compliance/state-and-local-updates/Pages/
Can-Employees-Be-Fired-for-Off-Duty-Conduct.aspx  PUB 10/24/17 

THE UPDATED MONTAGE WEBSITE IS UP! 

Can Employees Be Fired for Off-Duty Conduct? 

Our Montage Site has undergone quite a makeover!  You can read timely blogs, register for events, check out our newsletter, 
learn about Employee Benefits and P&C.  Check it out at www.montageinsurance.com  Also, our Montage app is available for 

download on iTunes and GooglePlay with Smartphones and Tables —  Just search “Montageins”! 

 

 

 
 
 

It’s an impossible spot to be in at 
times – balancing the care needed for 
a loved one with the regular 
responsibilities of work and family. 
Regardless, the world of caregiving 
has expanded. This growing, aging 
population that’s living longer and 
developing more chronic conditions 
has impacted many employees, in 
particular, the “sandwich 
generation,” (employees with young 
children in the house, also caring for 
elderly parents). And now, 1 in 6 U.S. 
employees are living dual roles as a 
silent caregiver. 

 
The challenge facing employees and 
employers 
When you consider the time and 
energy that employees have to 
dedicate to caregiving, it’s easy to see 
how an employee’s performance at 
work can be impacted. On average, 
employees spend four years in the 
role of caregiver while providing 24 
hours of assistance every week. As a 
result, caregivers miss six to seven 
extra days of work each year and, on 
top of missed time, cost about 8 
percent more in healthcare spend 
($13.4 billion per year). 

 
Supporting caregivers in the 
workplace 
The evidence of a stressed-out 
caregiver can present in many 
different ways, and 56 percent of 
employees report that their work 
supervisor is not aware of their 
caregiving responsibilities.1 This could 
be an issue if they feel they are not 
being supported or their manager 
simply does not understand their 
situation. But, not to worry, there are 

a number of ways that employers can 
help lighten the load on caregivers 
and, in turn, create more productive 
employees. 
 

• Offer products and resources that 
can assist with medical advice and 
decision-making to help find the best 
treatment and care, as many 
caregivers assume this responsibility 
and spend countless hours making 
these decisions. 

• Research and offer voluntary 
products that provide caregiver 
benefits, long-term care options and/
or financial assistance. 

• Offer flexible schedules. 

• Provide manager training on the 
topic to help raise awareness. 
 
Present lunch n’ learns on the topic to 
help employees understand what 
resources are available, ways to 
cope, and/or what you are doing as a 
company to help their situation. 
We hear you loud and clear 
Manager training on this topic, in 
particular, has come to light recently 
to help recognize cues. For example, 
an employee who frequently paces 
the halls on the phone could be 
listening to a doctor’s prognosis for 
his loved one. Or he may take his 
lunch break in an empty conference 
room to coordinate transportation for 
a parent to the doctor or ensure 
meals are provided for the week. 
Many employees try to shift into 
“work mode” as best they can, but 
productivity can suffer under lack of 
sleep or overwhelming stress. 
 
Benefits for employees 
Starting to change the workplace 
culture as a place of understanding, 
awareness, and support is a great first 
step, but caregiving is also a matter of 
dollars and cents. To help, some 
insurance policies, offer benefits for 
caregivers that come in handy when 
juggling the financial burdens of 
caregiving. For example, when 
researching what consumers wanted 

most in a critical illness policy, 55 
percent stated that caregiving was a 
top priority, and 68 percent said they 
would spend extra to purchase a 
benefit for caregiving. 

 
At the same time, consumers stated 
that access to a resource for medical 
advice was also a priority. In fact, 
more than half said that guidance on 
treatment for their loved ones was 
extremely important.2 Offering access 
to benefits of this kind can help show 
employees you are behind them. 
 
The future of caregiving 
As people live longer and expenses for 
elderly care remain high, the need for 
caregiving is going to grow. Employers 
should be looking at options to 
support the rising population of 
caregivers in their workplace. A 
change in workplace culture, including 
a larger understanding of the topic 
and options for financial protection or 
additional benefits are all important 
steps employers can take to address 
this changing employee landscape. 
 

Source: http://
www.corporatewellnessmagazine.com/others/
growing-population-means-growing-number-
caregivers/ 

A Growing Population Means a Growing Number of Caregivers  

 

https://www.shrm.org/resourcesandtools/legal-and-compliance/state-and-local-updates/pages/politics-at-work.aspx
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Monthly Newsle er for the Employee 

By Paul Rhee, Strategic Analyst, 
Montage Insurance Solu ons 
 

O en mes, we use euphemisms to 
make difficult situa ons sound more 
pleasing.  An employee was “let go” 
instead of terminated.  A junk car is a 
“classic” that just needs some minor 
repairs.  Someone without hair is just 
“follicly challenged” instead of being 
called bald.  While most of these are 
harmless examples used to hide a less 
than fla ering truth, one of the most 
damaging bait and switches have to 
do with sugar and how it’s been 
marketed.  Currently, there are over 
50 different chemical names for sugar 
in the market (and closer to 100 if 
you count derivates of sugar 
alcohols). Ever heard of diglycerides? 
How about hexitol? Zylose? 
Fructooligosaccharides?  These are all 
real names for sugar subs tutes that 
can be found in every day household 
grocery items.  One of the other 
dangers is that unlike sodium and fats 
that are present in nutri onal labels, 
there is no daily reference value for 
sugar.  The American Heart 
Associa on recommends no more 
than 9 teaspoons (38 grams) of added 
sugar per day for men, and 6 
teaspoons (25 grams) per day for 

women.  Children vary depending on 
their age and caloric needs, but range 
between 3‐6 teaspoons (12 ‐ 25 
grams) per day. This sounds 
reasonable, un l you realize that a 
single can of Coca Cola contains 39 
grams of sugar.  If you’re taking into 
considera on all the added sugars 
that occur naturally in foods such as 
bread, pasta, rice, fruits, and dairy 
products, your sugar intake is going 
to skyrocket without any addi onal 
effort.  This is a gigan c problem once 
you realize that excess sugar comes 
with a myriad of health problems, 
none of which are fun to deal with.   
 
Gary Taubes, author of the book Why 
We Get Fat, sat down with Business 
Insider and had a pre y frank 
assessment on sugar. He explains, “If 
you were looking for the dietary 
trigger of obesity, diabetes, and heart 
disease, the answer would be sugar. 
So, the thing with sugar is it’s a 
carbohydrate that’s half glucose and 
the other half that’s fructose, which is 
sweet.  When you drink a soda or a 
fruit juice, you’re ge ng a significant 
amount… like a hundred calories of 
fructose in liquid form directly sent to 
your liver, and your liver didn’t evolve 
to see this kind of fructose load. So 
now you’re in a condi on where 
you’re actually causing a metabolic 
event in your body that is deleterious 
and could be the cause of diabetes 
and obesity.”  This doesn’t include 
the fact that new research suggests 
sugar s mulates cancer growth.  
Molecular biologists in Belgium spent 

nine years looking for a link between 
sugar and cancer, and their results 
published in the journal Nature 
Communica ons (the research arm of 
nature.com) gives more defini ve 
answers.  Ras proteins are among of 
the more well‐known mutual cancer‐
causing genes, and their growth is 
accelerated by an increase in sugar 
consump on.  Sugar seems to trigger 
a rapid growth in cancer cells already 
present, and it causes them to 
mul ply exponen ally.  Even with all 
the horrors of sugar, it’s important to 
note that sugar isn’t actually the 
death knell that experts make it out 
to be. 
 
According to Alan Aragon, a Men’s 
Health Nutri on Advisor, our bodies 
are perfectly equipped to metabolize 
sugar just fine.  He blames the 
overconsump on of added sugar and 
under‐consupm on of nutrient dense 
food and insufficient physical ac vity 
as the real culprits that foster 
mul ple health issues.  If you take 
away anything from this ar cle, it 
should be that while sugar is delicious 
and can make almost any dish taste 
be er, it should be used sparingly 
and with the health costs in mind.  
The truth isn’t always good to hear, 
but it might save you from a grim 
diagnosis in the future.  
 
Sources: 
h p://www.businessinsider.com/sugar‐major‐cause‐obesity‐gary‐
taubes‐2016‐5 
h ps://www.cnbc.com/2017/10/19/rela onship‐between‐sugar‐and‐
cancer‐is‐now‐clearer‐scien sts‐say.html 
h ps://www.menshealth.com/nutri on/is‐sugar‐bad‐for‐you?
cid=soc_Men%27s%20Health%20‐%20MensHealth_FBPAGE_Men%
27s%20Health__ 
h p://sugarscience.ucsf.edu/hidden‐in‐plain‐sight/ 

S —N  A  S  

My Well‐being and Safety News  
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Lung cancer is a type of 
cancer that begins in the 
lungs. Your lungs are two 
spongy organs in your 
chest that take in oxygen 
when you inhale and 
release carbon dioxide 
when you exhale. 

Lung cancer is the leading cause of cancer deaths in the United 
States, among both men and women. Lung cancer claims more 
lives each year than do colon, prostate, ovarian and breast 
cancers combined.  People who smoke have the greatest risk of 
lung cancer. The risk of lung cancer increases with the length of 

me and number of cigare es you've smoked. If you quit 
smoking, even a er smoking for many years, you can 
significantly reduce your chances of developing lung cancer. 

Lung cancer typically doesn't cause signs and symptoms in its 
earliest stages. Signs and symptoms of lung cancer typically 
occur only when the disease is advanced. 

Signs and symptoms of lung cancer may include: 

 A new cough that doesn't go away 

 Changes in a chronic cough or "smoker's cough" 

 Coughing up blood, even a small amount 

 Shortness of breath 

 Chest pain 

 Wheezing 

 Hoarseness 

 Losing weight without trying 

 Bone pain 

 Headache 
 
There's no sure way to prevent lung cancer, but you can 
reduce your risk if you: 

 Don't smoke.  

 Stop smoking.  

 Avoid secondhand smoke.  

 Test your home for radon.  

 Avoid carcinogens at work.  

 Eat a diet full of fruits and vegetables.   

 Exercise most days of the week.   
 
Source: h ps://www.mayoclinic.org/diseases‐condi ons/lung‐cancer/basics/
causes/con‐20025531 

The Great American Smokeout! 

Every year, on the third Thursday of November, smokers 
across the na on take part in the American Cancer 
Society Great American Smokeout event. Encourage 
someone you know to use the date to make a plan to 
quit, or plan in advance and then quit smoking that day. 
By qui ng – even for 1 day – smokers will be taking an 
important step toward a healthier life and reducing their 
cancer risk.  
 
Source: h ps://www.cancer.org/healthy/stay‐away‐from‐
tobacco/great‐american‐smokeout.html 

L  C  A  M !  

Within minutes of smoking your last cigare e, your body 
begins to recover: 
 
20 minutes a er qui ng 
Your heart rate and blood pressure drop 
 
12 hours a er qui ng 
The carbon monoxide level in your blood drops to normal.  
 
2 weeks to 3 months a er qui ng 
Your circula on improves and your lung func on increases.  
 
1 to 9 months a er qui ng 
Coughing and shortness of breath decrease. Tiny hair‐like 
structures that move mucus out of the lungs (called cilia) 
start to regain normal func on in your lungs, increasing their 
ability to handle mucus, clean the lungs, and reduce the risk 
of infec on.  
 
1 year a er qui ng 
The excess risk of coronary heart disease is half that of 
someone who s ll smokes. Your heart a ack risk drops 
drama cally.  
 
Source: h ps://www.cancer.org/healthy/stay‐away‐from‐
tobacco/benefits‐of‐qui ng‐smoking‐over‐ me.html 

Benefits of Qui ng Smoking ...   
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